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SUMMARY

The objective of this presentation is an analysis of some of the complexity of establishing
formal cadastres in rural areas of Central and Eastern Europe with established informal land
tenure regimes. This presentation considers the Polish cadastral infrastructure, which is
undergoing substantial change. Currently Poland, along with other new member countries of
the European Union, is creating a new quasi-cadastre for controlling agricultural policy.
Discrepancies to the existing cadastre are provided by the central agency for Agricultural
Restructuring and Modernization to local governments. How these discrepancies are resolved
IS an important question. Many ambiguities in land ownership arise from centuries of
partition, occupation, war, and collectivization. This is seen in evidence that between 4%-30%
of agricultural land in Poland is not recorded in a cadastral registry, a consequence of the gap
between the formal registration of land and informal land tenure. Agrarian reform is now
taking place that in many ways represents the first attempt in over 200 years to bridge the gap
between political and civil society.

To analyze the tensions and conflicts between informal land tenure and formal land cadastre
arising in the introduction of LPIS, this research relies on a extension of Katherine Verdery's
theoretical concept of property “elasticity” as the articulation of similarities and differences
between the formal cadastre for different instances of government and informal land tenure.
The hypothesis for this research is that the multiple meanings of the term cadastre for
different groups make it possible for the cadastre to function as a registry of property
ownership, rights, and obligations. The cadastral infrastructure must address tensions between
political and society as differences between formal and informal land tenure. No resolution of
the differences should be expected. As a boundary object for these groups, the cadastre
simultaneously relates different civil and political understandings of the cadastre while
separating the differences.
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Elasticity for Civil and Political Society between the Formal Cadastre and
Informal Land Tenure

FrancisHARVEY, USA
1. TENSION AND ELASTICITY OF LAND TENURE

In this paper | develop an approach to understanding the development of formal cadastres in
transition countries in terms of tensions between political and civil society that are instantiated
in persistent differences between formal and informal land tenure, or the formal cadastre and
informal land tenure. Several caveats need to be pointed out regarding this paper. The
research | present here is in a preliminary phase; the empirical examples and conclusions |
present are tentative and subject to revision. This research only focuses on the cadastral
infrastructure of Poland, certainly an atypical transition country in many ways, but as |
discuss below exactly for this reason a very interesting case to consider how formal cadastres
take existing informal land tenure regimes into account.

The title of this paper focuses on a concept of elasticity. Briefly, the argument of this paper is
that it is impossible to resolve all tensions formally and legally between the formal cadastre
and informal land tenure. Instead, a dynamic equilibrium is maintained in an infrastructure
involving people, ingtitutions, and technologies. The cadastre cannot function as a lock-step
guarantee for all possible uses of land, but must be flexible enough to serve the needs of
political society as well as engender civil society. This flexibility is necessary for any
meaningful cadastre in a representative democracy. | hypothesize that this flexibility is
intrinsic to the success of agrarian reform occurring through the integration of central and
eastern European agriculture in the European Union (EU). The cadastral infrastructure in
Poland continues to undergo substantial changes due to the influx of support for creating new
administrative technologies.

The development of the cadastral infrastructure is essential to the development of market-
orientated agriculture. However, uncertain ownership of between 4 — 30% of Polish
agricultural land (Prosterman and Rolfes 1999; Harvey 2004) poses a grave impediment to the
development of free market agriculture, threatening to undermine the development of Polish
agricultural markets in the EU (Prosterman and Rolfes 1999; Csaki and Lerman 2000; van
Dijk 2003). Uncertain agricultural property ownership exemplifies the challenges for EU
agricultural policy and for territorial governance in general. Agricultural governance in
Poland has to account for the informal land tenure regimes established over almost 300 years
of partition, occupation, war, and economic dependency. As in CEE countries and developing
countries around the world, clarifying property ownership in rural areas faces several
problems 1) adaptive extralegal strategies, historically developed to circumvent government
controls to sustain farming incomes (Bne Saad 2002), and 2) confused land ownership
(Lerman 2000). These problems are part of the tensions between civil and political society
that make Poland an ideal site for studying the development of the cadastral infrastructure and
its role in the governance of agrarian reform. Theoretically the cadastre, ideologically aligned
with Western models of liberal individualism, is understood to be an essential part of a
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country’s economic foundation, the government’s guarantee of a secure and legal land-
market, and the preservation of individual property ownership (Dale and McLaughlin 1999;
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Miron Perez 2002).

Figure 1 Palish Provinces 1920-1939 With Superimposed Current Boundaries (Source:
www.rootsweb.com/ ~polwgw/maps.html )

Due to its history, the hegemony of Western ideology is less strong in Poland (Wolff 1994;
Davies 2001) and the related consent between civil and political society remains weak
(Robeson 2000). As a partitioned and colonized country, Poland has had varying forms of
cadastres created by occupying and colonizing Germans, Austrians, or Russians between 1772
and 1918. The creation of the cadastre faced considerable opposition and, although widely
used, was undermined in a variety of ways (Kieniewicz 1969; Roszkowski 1991; Blobaum
1995; Romaniszyn and Nowak 2002). Polish political society has always promoted the
cadastral infrastructure. Restablished after World War I, land reform and the creation of a
Polish cadastre stood as one of the most important issues for the new Polish government that
sought to establish clear ownership, remove foreign large estate owners, and create a
functioning rural economy amidst considerable over-population (Daszynska-Golinska 1921).

More recently, most CEE countries modernized their cadastral infrastructures in the period of
transition following 1989 (Miron Perez 2002). Poland has not yet modernized their cadastre
infrastructure to free market capitalist standards and norms. The Polish government never
received legislative approval for their proposals to update the cadastral infrastructure.
Conflicts with rural landowners, the traditional peasantry, regarding the cadastre have been
exacerbated by Polish government attempts to upgrade the Polish cadastral registries to EU
expectations and requirements (Gorlach 1995; Winniczki 2003). Split into three registries,
each the responsibility of a different ministry, the Polish current cadastral infrastructure faces
considerable coordination difficulties (Miron Perez 2002; Palmer, Munro-Faure et a. 2003).
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Now this deficit must be dealt with, while at the same time legal security is provided for land
owners.

The political failure from 1989 until today to modernize the Polish cadastral infrastructure
points to the extent of the tensions between civil and political society (Ostrowski 2000; Csaki
and Lerman 2001; Gwozdz 2002). However, some modernization was necessary to support
conditions of EU accession. The EU Common Agricultural Policy (CAP) requires a a
minimum the identification of agricultural property users for each parcel of land. The Land
Parcel Information System (LPIS), part of CAP, is the key administrative technology for
recording agricultural land use and uses cadastral information. LPIS may take up a significant
role in resolving unclear ownership and modernizing the cadastral infrastructure, but the role
of LPIS depends on local governments. LPIS, a centralized system, is based on the existing
cadastre as a registry of agricultural parcels solely to check applications for EU and national
agricultural support. Over $20 million have been spent in the next years since 2000 and the
$50 million is to be spent for LPIS (Departament Ewidencji Gospodarstw 2004).

Discrepancies to existing property cadastral data are shared with local governments (powiaty)
following EU guidelines. Lacking government regulations, it remains the local government’s
arbitrary decision to determine how this data will be used to upgrade the land parcel registry.

2. THE CADASTRE ASINFRASTRUCTURE

This research examining the cadastral infrastructure follows the observation that the cadastre,
a form of calculative administrative technology, constitutes a significant part of modern
governance's governmentality (Porter 1995) and underpins essential parts of the economy (de
Soto 2000; Mitchell 2002). The cadastre is more than a set of maps for calculating taxation,
“... when [maps are] allied with state power, [they] would enable much of the reality they
depicted to be remade .... a Sate cadastral map ... does not merely describe a system of land
tenure; it creates such a system through its ability to give its categories the force of law”
(Scott 1998). Through colonization the cadastral infrastructure, which includes the people,
institutions, and technologies of different cadastres, has diffused as a key instrument of
governance around the world, often in tension with civil society (Turnbull 1989). Kain and
Baigent (1992) conclude their historical study of cadastral mapping with salient points that
highlight interactions and tensions related in the governance of agrarian reform:

— The cadastral map is an instrument of control that reflects and consolidates the power
of those who commission it

— The cadastral map is partisan

— The cadastral map is active. In portraying one redlity it obliteratesthe old

— The cadastral map can be understood as a balance of power and a balance of interest
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The current political events in Central and

Eastern Europe have stimulated great

progress, but also evoked great tensions S
between political and civil society that
existing governmental structures struggle to
adapt to. These tensions are no less strong y .
in various levels of government, but they /
can play out quite differently. Informal Land \
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creation of the LPIS system to control .-
agriculture support applications (discussed 77T
in section 3). This research takes into Figure 1: Interactions between land tenure and
considerations the interactions between the ~ land cadastre

cadastral infrastructure, agricultural reform

activities, and the important civil society roles of the peasantry in Poland.

The roles of the cadastral infrastructure for governance finds precedents in the work of Scott
and Mitchell (Scott 1998; Mitchell 2002) develop spatialized conceptualizations of the
interactions between governance and administrative technologies, which serve as an initial
theoretical entry point for considering area studies scholarship on post-Socialist transition and
EU expansion (Pickles and Smith 1998; Regulska 1998; Christiansen, Petito et al. 2000;
Ingham and Ingham 2002; Gillmor 2003). Interactions are a key issue in work on actor
network theories, boundary objects, and infrastructure (Star and Griesemer 1989; Neumann
and Star 1996; Law and Hassard 1999). Together they provide the key theoretical and
methodological basis to examine the social and technological resolution of tensions between
civil and political society and examine how hegemonic consent is established. Polish civil
society is integrally linked with political society in complex locally contingent ways. In this
regard, this work follows the insightful analyses of Wedel (Wedel 1992) and Buchowski
(Buchowski 1996) that transcend traditional dualist models of civil and political society
(Hann 1996) to conceptualize the imbrications of government institutions with civil and
political society.

The work of Katherine Verdery on parcel elasticity forms the keystone of the theoretical
framework for analyzing the relationships between informal land tenure and the formal
cadastres in the cadastral infrastructure (Verdery 1994; Verdery 2003).Verdery describes the
multiple boundaries, sizes, and shapes that a parcel of land could take during the process of
property restitution in a rural Rumanian community: Although the parcel is always formally
the “same,” she documents how it goes through startling and arbitrary changes in order to
reconcile official cadastral records with changing assertions. Extending this concept to the
cadastral infrastructure, flexibility at the scale of the infrastructure engenders the stability of
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the formal land cadastre and provides the elasticity for constructing and maintaining the
cadastral infrastructure’ s governance functions.

The flexibility of an administrative technology can be analyzed using the boundary objects
concept (Star and Griesemer 1989). This concept provides the theoretical and methodological
traction to assess how socio-technological artifacts, or boundary-objects, obtain and maintain
flexibility for the infrastructure interactions that are part of the civil/political society tensions.
Boundary objects stabilize network relationships and enable interactions, serving different
even contradictory roles and needs (Harvey and Chrisman 1998). Stabilizing meaning for
different groups, they connect different meanings while allowing the retention of internal
group specific meanings, e.g., the usage of the term “cadastral” in Poland. It can mean any of
the three cadastral registries, but usually only refersto the land registry. The ambiguity masks
important obstacles to integrating the three registries.

Terminological ambiguity is one of the important flexibilities in the cadastral infrastructure.
Other flexibilities include adaptation of standards, interpretation of guidelines, and selective
adherence to procedures. These flexibilities allow for staff to resolve tensions between the
formal cadastre and informal land tenure and political and social society. In research in
Poland, one of the most interesting issues to consider is how local governments (powiaty)
incorporate descrepancies between the LPIS agricultural parcels and the land parcels, which
were used as a basis for the agricultural parcels. These descrepancies are sent to each powiat,
but the use of this data lies entirely in the hands of each powiat. Without a legal basis
requiring the consideration of these descrepancies it seems doubtful that they will be used by
most powiaty.

The administrative technology of the cadastre is part of an infrastructure in the broadest sense.
The concept of infrastructure (Bowker and Star 1999; Star 1999) draws together cultural,
political, social, economic, and technological dimensions of the people, institutions and
technologies involved in the assemblages that are the framework for much of modern life. The
impacts of administrative technologies on civil and political society issues in terms of the
interdependencies between people and technology can be addressed as a process of creating
and maintaining infrastructure.

The acceptance of the cadastral map as an instrument of the state was as turbulent as the
struggles for power themselves (Kain and Baigent 1992, p. 344). The cadastral infrastructure
continues to be the locus for tensions between civil and political society. However, there is no
simple black/white division between civil and political society. Cadastral infrastructure actors
take on multiple roles and want boundary objects to be flexible for the multiple interpretations
that match their circumstances and possibilities. The separation of responsibilities and
governance functions between levels of government and within bodies of government are
important to creating flexibility for cadastral infrastructure boundary objects. The activities of
government units are also transactions for civil and political society.

Therole of the cadastral infrastructure in civil and political society can be approached through
the concept of governmentality that Foucault presented (Foucault 1991). This concept has
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become quite significant in a number of areas and is understood and applied in a variety of
ways. Following Collins, | take the historically grounded concept of governmentality to refer
to issues of how to govern (Burchell, Gordon et al. 1991). A key aspect of governmentality is
the control of territory which has changed over the centuries. In the 19th century
communications technologies became critical to the development of liberal political and
economic space (Barry 1996) that the government sought control of to assure the integrity of
its territorial space. The cadastral infrastructure similiarily takes on a important role in
ensuring the integrity of the
government’s territory and assuring
its control over land use and land
markets. Administrative technology
can be an instrument to enhance or
limit governance. The dynamic
equilibrium  between civil and
political society determines which for
specific places and times.

2.1 Cadastral Infrastructure and
Agrarian Reform

The cadastral infrastructure creates

the basis for land transactions (de

Soto 2000)and also alters possibilities

for civil society to resolve problems
with informal land tenure. Proposed

Figur e 2 Percentage tenant land from total agricultural

land (Source: Ciolkosz, A. (2003). Charakterystyka government changes to the cadastral
rolniczej przestrzeni produkcy jnej polski. Warszawa: infrastructure will increase tensions
Glowny Urzad Statystyczny) between civil and political society.

The changes to agriculture resulting

from becoming a member of the
European Union also increase tensions. These changes are so profound and wide-sweeping
that cumulatively they can be thought of as a liberal agrarian reform.

3. ISSUESFOR THE POLISH CADASTRAL INFRASTRUCTURE

3.1 Agricultural Change and Agrarian Reform

The ambiguity of Polish land rights in rural areas is characterized by regional distinctions that
this research considers. The literature on agricultural change pointsto differences according to
the historical partitions and level of education (Banski 2001; Gwozdz 2002; Ingham and
Ingham 2002; Borsig and Kriszan 2004; Kulikowski 2004). Differences can be seen in a
variety of measures collected in the 2002 agricultural census (Ciolkosz 2003).

Agrarian reformis also related to the role Polish farmers, or the social group of peasants, took
on and maintained key socio-economic roles in the past. In most areas of Poland, private
farmers, even with government policies working against them, were always economically and
culturally significant. Even the Communist government had already undertaken a number of
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measures to help private farmers in the 1980s
(Borsg and Kriszan 2004). The socio-
economic strategies farmers developed to
minimize government intervention are
significant for the proposed research. The
importance of these strategies for Poland's
socio-economy is the fact that it was possible
to keep people fed during occupations and
wars through an informal economy (Wyka _
1992). Following Janine Wedel, the informal Percentege of farm ver
economy, tolerated if not condoned, kept the — nimberstfams
country economically afloat in the worst = o -
times of Nazi occupation and Communist h
mis-management (Wedel 1992). °
Unfortunately, English and Polish literature
apparently fails to directly engage the _ _ _ _ _
question of informal land tenure in Poland, Figure 3 Regional Differences in Farm Sizes
but drawing on Wedel's research, Polish (Source Gorz, B., & Uliszak, R. (no date).
publications, and current indicators, it seems ~ oland's agriculture faces integration into the
plausible thet informal land tenure offers e o U0 RS S 2T PO
rural dwellers much needed flexibility to deal oo

with exigencies in life, craft flexible material

production to maximize the value of their work, and minimize government intervention.
Social circles (Wedel 1992; Gorlach and Sergga 1995; Buchowski 1996) remain significant
for the informal allocation of land resources. For example, the dissertation of Salameh
underscores the importance of civil society for the economy of one gmina studied between
1989 and 1983 (Salameh 1997).

WredtiW main cifies

100 1] 100 200 km
No data

3.2 Current Cadastral Infrastructure

The Polish cadastral infrastructure serves the same functions as the German cadastre on which
it is loosely based, but is separated into three unrelated registries. The three responsible
ministries do not currently coordinate the registries, in fact, they each deploy different
hierarchies and technologies (see Figure 4), but studies to integrate the registries have been
conducted (Albin 2003). The most successful of the three registries is the land registry, which
in some cases is linked to the building registry. These registries are under the control of the
Ministry for Infrastructure, office of the Surveyor General. Copies of all land survey activities
are sent to the corresponding office in each powiat, when possible in both paper and digital
formats. After entry in the powiat’s registry the materials are sent to the Wojwodscha (state)
geodesy and cartography office. The second registry is the land and mortgage registry, which
because of the over-taxed court system, experiences substantial back-logs, in some cases over
two years to record a property sale. This registry is under the control of the Justice Ministry.
All property transactions should be recorded in the district court. However, because of the
legal problems arising as the result of back-logs, gmina administrative staff informally checks
with the land registry when processing land transactions (Harvey 2004). The third registry is
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the real estate tax register administered by the Ministry of Finance. This registry is used to
determine and assess a property tax based on an archaic formula for determining the value of
rye or whest that could be grown on the property.

Land and Land and Real Estate
Buildings Mortgage Tax
Minisfry of Infrastruchire Minisfry of Jusfice Minisiry of Fimavwe

Head Qffice of Geodesy aud
Cartography

Physical Cadastre and Land and Morigage Faatican
Valuation Register
16 Provinces
373 Districts 320 District C ourts 3271 Communes
Factual data onland Legal status of real Factual data onland
and tildings estate and tuildings

33 million parcels Oer 33 million HWumber of parcels
parcels unknowr

Figure 4 Threeregistriesin the Polish cadastral infrastructure

The argument can be made that during the socialist period the discordant registries were
acceptable in civil society because of their limited financial impact and Socialist ideology.
This certainly creates challenges for modernizing the technical elements of the cadastre to EU
standards and norms (Craglia and Masser 2002; Pauknerova, Corbin et a. 2003).Opening up
land markets in the 1990s called for changes (Kempny no date), which were stymied
politically, but external experts and EU funded projects supported the circumvention of the
political blockade. Several successful pilot projects to coordinate the registries have been
concluded (Knoop and Wilkowski 2003). These projects have been supported by other
European countries (Sweden and the Netherlands), the World Bank, and the European Union
(Steenberghen and Beusen 2003).

After the 1999 reform of the Polish local and regional government organization and re-
definition of county and province boundaries with an emphasis on devolution, the enhanced
control of the cadastre at the county (powiat) level has led to the creation of new geodesy,
surveying, and cartography offices in the 373 counties instead of in the roughly 3271
communes before administrative reform. This change has significant consequences for the
local development of cadastral infrastructure and its role in governance (Harvey 2004).

3.3 IACSand LPIS

The EU plays a key role in developing governance. Accordingly, the EU has a significant
interest in creating a cadastral infrastructure in accession countries (Bogaerts, Williamson et
al. 2002) and has funded two projects for over 15 million Euro to develop an integrated Polish
cadastral system. The first project was completed in 2003. It led to the development of a
standard (SWDE) and tools for accessing databases held by each ministry, which was tested
in a simulated environment. The second project, due to be completed in 2005, is creating an
electronic land and mortgage register as part of the Integrated Cadastral System (ICS),
focusing first on courts where the backlog exceeds six months (Office of the Committee for
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European Integration 2002). ICS involves bi-directional exchange: LPIS uses existing
cadastral data and sends discrepancies to the corresponding county government (powiat).

]

Agricultural parcel (declared) < (Farmer) llot (often declared) < (Physical) Block {predefined / Admin )
1 Piece of land cultivated by one farmer I Piece of land culfivated by one farmer 1 Pizce of land with permanant boundaries, may
with a single crop with one or several eraps contmin several crops and farmers

Figure 5 LPIS Agricultural Parcel Types (Source: Leo, O., & Lemoine, G. (2001). Land Parcd
Identification Systems in the frame of Regulation (EC) 1593/2000 (Discussion paper). Ispra, Italy:
DIRECTORATE GENERAL JRC, JOINT RESEARCH CENTRE - ISPRA.)

The cadastral infrastructure connects agricultural policy administration to the existing
property cadastre. The EU is the key supporter of the IACS and LPIS systems used in CAP.
CAP uses cadastral datato create the Land Parcel Information System (LPIS) which is part of
the Integrated Administrative Control System (IACS). These two systems are under
development in Poland, and the other nine new member countries, which are implementing
the Single Area Payment System (SAPS), part of EU CAP reform (Ingham and I ngham 2002;
Ingham and Ingham 2002). IACS is a hierarchical system consisting of 314 district offices, 16
regional offices, and a head office. The centralized information system stores information on
agricultural producers, farms, and application materials to process, evaluate, and check
applications for subsidies. LPIS is the related GlS-based system, with 13 million parcels
digitized from orthographic aerial photographs in all of Poland. It is used “to verify the
correctness of the declared area as well as evaluate and verify its base for qualification”
(Orlinska and Jarzabek 2004, p. 3). LPISisused in IACS for spot-checks, random checks, and
systematic checks of applications. Currently in its first version, over 1.4 million applications
were submitted and 217,794 dossiers, or about 15%, had anomalies (Agency for Restructuring
and Modernization of Agriculture 2004). 142,741 parcels had errors in the declaration of
eligible area; the remainder used incorrect identifiers. It is not clear how the errors between
LPIS and the property cadastre areas arise. Now it is up to county governments to resolve the
discrepancies.

3.4 Local Government Perspectives

Preliminary research in Poland with local governments (gminy and powiaty) strongly suggests
that there are sharp divisions between the roles of the cadastral infrastructure. Divisions
between the registries seem to be dealt with by local governments who cannot integrate the
registries, but can serve as a common access point for citizens involved in land transactions. A
newly created standard for the exchange of cadastral data is apparently being embraced by
local governments—perhaps because of its utility in integrating cadastral data from various
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sources. Flexibility in cadastral laws allows local governments a great deal of discretion. The
data provided to local governments from LPIS are non-consequential because there is no legal
requirement to use them.

»

Figure 6 Powiat officesin Olsztyn (photo by author)

Figure 7 Gmina Offices in Belsk-Duzy
(photo by author)

These preliminary findings based on seven interviews in two powiaty require additional
interviews to verify. These interviews are still ongoing and will be completed by July 2005.
At this point, analysis of the first interviews suggests that many farmers have quickly and
thoroughly updated the land registries related to their properties, when advantages could be
had. This means that because of the separation between the LPIS agricultural registry and
parcel’s cadastral registry, a farmer seeking to assure area-based support was correctly
determined would request clarification if LPIS records indicated a smaller parcel size than the
parcel. However, if the LPIS area was larger, they would not have to request a correction and
according to some interviewees take this advantageous situation for themselves.

The liberalization and lack of legally required coordination of registries means that significant
discrepancies abound. In fact, it seems that these discrepancies have been understood by
foreign experts in the past as an indicator of incomplete registration of land. Prosterman
writes of 30-40% for example. Interviewees in powiat geodesy offices suggest that only
between 4% - 10% of the parcels in their areas are not registered. The amount seems to
depend on previous events, in particular the evacuation and resettlement of people and entire
families following World War 11.
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3.5 Preliminary Summary and Outlook

At this point, only a suggestion about boundary objects and their flexibility can be made
contingent on further interviews and evaluation. Based on this research, a list of the most
significant boundary objects would have to include the four registries discussed in this paper,
the gmina records, the powiat records, and the geodetic and cadastral laws. While the
interviews suggest a great deal of flexibility in application, procedure, and interpretation, this
preliminary analysis must be evaluated.

At this point, | would conclude that tensions between political and civil society shown in
discrepancies between formal and informal land tenure have largely been resolved through
local government activities. National government divisions create difficulties, but have
largely been accounted for. How agrarian reform following on the liberalization of the
agricultural market impacts local governments is an important issues for research in the
coming years.
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